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From: Sonia Lopez 
To: 
Adelstein. Jordan Goldstein, Lisa Zaina, Daniel Gonzalez. Christopher Libertelli, Matthew Brill 
Date: 
Subject: FCC UNE-P LETTER 

Attached you will find the FCC UNE-P letter from Mr. John Gibbons 

Thank you, 

Sonia Lopez 
Marketing - Administrative Assistant 
TMC Communications 
125 East De La Guerra, Suite 201 
Santa Barbara, CA 93101 
Tel: (805) 965-8620 or (866) 999-1 133 
Fax: (877) 965-7822 
E-mail: slopez@trnccom.com 
Visit us on the web at www.tmccom.com 

Mike Powell, Kathleen Abernathy, Michael Copps, Kevin Martin, Commissioner 

Thu, Feb 13,2003 2:50 PM 

mailto:slopez@trnccom.com
http://www.tmccom.com
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February  13. 2003 

Honurahlr M i c h  ilsI K Powcll. Chairman 
I lonarahlc Knthlccn Ahcrna th  y .  Cummiis iuncr  
Hnnorahlc M i c h  i d  Coppq. Cummissionm 
Hnnwahle K e v i n  M a n m  Cummirsionrr 
llonorahlz Jonathan Adel stein. Commissioner 
Federal  ( 'ommunicationc Commirs ion 
4.15 l21h Street SW 
Wdahzng tom L X  20S54 

Re: ExParte 
CC Docket Nos.01-338. 96-98. and 98-147 

Ilcar Chairni ail Potwl l  and Cornmi~swners 

I. lhc u n d c r s i g n c d  c h i c i c \ c c u t i v c  otliccr n l d  compet i t i vc  p rov i de r  uf local l c lecomnlun ic  ations 
si.rbiiCcb. have r c i i c n c d  thc network elemcnt unbund l ing  principles and standards set forth by the 
N d t i o n a  I A s o c  ia t io i i  o f  Rcgulalnr) Uti l i1  y Cammissione rs ('NARUC" ) in  the i r  F c h r u a r y  6. 
2003 lelter filed in  this proceedin g I am - r i l i ng  t o  cxprcsr m y  full and unequivocal support for 
thc N A R  IJC frame \cork. 

C ) w  ~nduitr 1 ha, invcslr  d hi l l ionc of dollars in mirasrruclur e .  and h a v c  led the ~ a y  i n  d e p l o y i n g  
mn i i id t iw  locill i c l ~ ~ i i n i  ~mun i ca t i i i i s  scmiccs to mi l l ions o f  consumerr throug hnul thc l ln i lcd 
States Our hiisinrss p l a n i  harc bccn dcvclopcd i n  rcliancs upon the twin prumiscs o f t h c  1996 
Tclccommunicniions Act and sute  and l i d c r a l  unbundling ~LIICS. I believe that the NAKlJC 
t'ramu\w rk nuuld a l l o ~  OUT indusrr y a fair and reasonablechance to con1 inue to provide 
compe titibe o f t i r i n g s  10 the ini l l iuns or  rusidc nces and sma I1 busme ss consume rs that  have comr 
t u  rcl) o p w  lhcm E l )  adopt ing the N A K L I C  l iamc\rwk.  the Commission can achicv c its 
coinplemcntar y ohjeclives of eslahlirhing I I  pro-compct i l i ve  dcre gulotor y unbundl ing Iramcwork 
and crcat ing  an unhiindlinf r r g m r  that complies n i t h  thc D C. Circuit's dccision i n  USTA.' 
u h x h  dcmands that the Conmiss ion 's  

~l-lic N A K O C  i r a m c n o r l  calls for the Cummi>von  to pmniulg alc the basel ine Scction 251 
impa i r rnei i t  test app l icah lc  to a l l  c lcments .  S t a t e  curnmissionr. 
app l ! ing  Ihr. Cummiirioii' s impa irnisi ! t  standard IO all ~ l c i n c n t ~ .  and must remow iram Ihe l ist 

unbundl in g rules he the r c ~ o l l  a f a  fact-spr cific i n q u i r y  

i l l  t u r n .  will be charged  w i l h  

1 Seelkucr i rom D a v i d  Svmda. NAKLIC President and Michigan Cornrnissi oner. eta/ .  to 
Chairmim Po\rcll ( I ' cb .  6 .  2003) 

USTAv FCC, 290 I 3 d  415. 422 ( D . C  Cir. 2002) ( 'USJA").  ' 
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thux LINES where 11 i, demonstrated that no impa irrnsnt exists. By properly p lac i ng  the fact- 
finding and decision-mak ing burde ns upon slate commissions. the NARUC f rameuo rk allows 
the Commission to rrnpo n d  appropr iaal  y 10 both the Couri o f  Appe als in USTA, and the 
Siipremc Couns dccisia I, in Vernon.' ~lhoic dcci sions rcquire thal thc Cominiss iun adopt an 
i inpa i r i ncn t  standard that al lo\w lor  detailed, fact-based application of the impairment factors 
rnlher ihan a uni form national rule that applies in every E m g r a p h i c  marker  and customer class. 
The NARLIC f ramework  al lol*s state commissions to assess i m p a i r m e n t  on a m a r k e t -b y -m a r k e r  
ha5iz. and tailor the ava i l ab i l i t y  o f  spec i f i c  network elements-r a n y  necessary t ransi l ion 
pruccss~-\th crc thc slate commission tinds that market conditions dictate that an elcment should 
be rcrnove d. A c c o r d i n g l y .  the rcg imc c o n l c m p l n t c d  h y  NARLJC ensures that carnpelilivc 
cimditions most conducivc IO c o i l h u e d  hc i l i t i cs  investment and vibrant compet i t ion arc 
l"it crcd 

At hotlom. the N A R U C  l r a m c n w k  will promotc the conhue  d growth  a n d  cxpansion of loca l  
cornperilion 
m a r k 1  rczidcntial and ~ n i a l l  businas custoiners .. lhrou ghoul the countr y An y plan that wuuld 
adupl  a "one b i ~ e  fils 811'. nationill unbundling reg imc ~ \ou ld  not only bc c o n u a r y  lo the 
rcquiremenrs 01 USTA. hu l  w u l d  el lcct i \e l  y unhiiige thc cCRrts or entrepreneurs and innov ators 

the cornpe t i t i w  t e l e c ~ i n  hzctor 

by rnrurin g that inno\ative scrviccs are arailabl e to a11 C ~ S U  mer5 - including mass- 

Accordingly, we respectrully urge you to adopt the canpromiseframework stbmitted by 
NARUC on February 6. 
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From: Steve Smith 
To: Michael Copps 
Date: Wed, Feb 5. 2003 9:30 PM 
Subject: UNEP 

2/13/03 

Dear Sir: 

I ask your support for the continued availability of the "UNE-Platform." 

My company, Optidial Communications, offers local telephone service in California. The company has 
achieved increasing success largely because it utilizes the combination of "unbundled network elements" - 
the UNE-Platform - to  serve customers. It is absolutely critical that we have continued access to the 
UNE-Platform to remain competitive. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the 
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to 
impose certain restrictions on individual network elements that would destroy the competitive value of the 
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of 
meaningful competition in local phone service. 

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be 
firmly and permanently established as a viable service option for competitive telecom carriers. 

Thank you very much for your time and attention to this important matter. 

Sincerely, 

Steve Smith 

CEO 

Optidial Communication Inc 



~~ 
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February 5Ih, 2003 

Dear Commissioner Michael Copps: 

I ask your support for the continued availability o f  the "UNE-Platform." 

My  company, Access One. offers local telephone service in select SBC territories. The 
company has achieved increasing success largely because it utilizes the combination o f  
"unbundled network elements" - the IINE-Platform - to serve customers. It i s  absolutely 
critical that we have continued access to the UNE-Platform to remain competitive. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack 
on the UNE-Platform. realizing i t  is a inajor threat to their continued market dominance. 
Their strategy is  to impose certain restrictions on individual network elements that would 
destroy the competitive value of the UNE-Platform. l f the RBOCs succeed, it will a l l  but 
end any chance for consumers to enjoy the benefits o f  meaningful competition in local 
phone service. 

1'It:~sc uppow any c l l i i r l  :II the I'edclal Co i i i i n i i ~ l i c~~ io i i ~  Coni~i~ission or nt stale agcricies 
I C ]  liiiiil t l ic ;iLailabilil! of t l i c  ~!N[:-Pl~~trori i i .  I he L!XI!-PI~II( I~I~~ sllould bc l irni ly and 
prrinanciilly c.itablislicd 3s ;I vii~blc scrv icc  oplion fo r  competilivc tc leccm carricrs. 

Thank you very much for your time and attention to this important matter, 

Sincerely. 

Susan Baker 
Account Relations 
Access One Incorporated 



Sharon Jenkins - Save the UNE-Platform 

From: Ty Cukr 
To: Michael Copps 
Date: 
Subject: Save the UNE-Platform 

Mr. Copps. please see attached. Thank you in advance for your 
consideration and support. 

TDC Technologies 
Ty Cukr 
0: 310.607.9169 

Wed, Feb 5, 2003 4 2 9  PM 

c 310 259.5788 
F 4259302630 

This e-mail may contain confidential information, which is legally 
privileged. The information is solely for the use of the addressee(s) named 
above. If you are not the intended recipient, any disclosure, copying, 
distribution or other use of the contents of this information is strictly 
prohibited. If you have received this e-mail in error, please notify us by 
return e-mail and delete this message. Thank you. 
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TDC Technologies 
Technology Consulting - Vendor Management 

Wednesday, February 05,2003 

Dear Mr. Michael J .  Copps: 

I ask your support for the continued availability ofthe “LINE-Platform.” 

M y  company, TDC Technologies, offers local telephone service in a l l  o f  the USA. The company has 
achieved increasing success largely because i t  utilizes the combination of“unbundled network elements’’ 

~ the UNE-Platform - t o  serve customers. It i s  absolutely critical that we have continued access to the 
UNE-Platforni to remain competitive. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the UNE- 
Platform, realizing i t  i s  a major threat to their continued market dominance. Their strategy is to impose 
certain restrictions on individual network elements that would destroy the competitive value o f  the UNE- 
Platform Ifthe RBOCs succeed, i t  wil l  a l l  but end any chance for consumers to enjoy the benefits of 
ineaniiigful competition in local phone service. 

Plcasc oppose any effort that wi l l  l imit the availability of the UNE-Platform. The UNE-Platform should 
be firmly and permanently Established as a viable service option for competitive telecom carriers. 

Thank you very much for your time and attention to this important matter 
Sincerely, 

Ty Cukr 
Owner 
TDC Technologies 

Internet - Data - Voice - WAN Design - Security Audits - Conference Calling 
Call Accounting - Professional Services 

345 Loma Vista Strcet, Suite G-16 El Segundo, C A  90245 

tcu kr9aocal.rr.com 
Phone (310) 607-9169 e-Fax (425) 930-2630 
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From: William McNary 
To: 
Adelstein 
Date: 
Subject: Response on UNE-P 

Mike Powell, Kevin Martin, Kathleen Abernathy. Michael Copps, Commissioner 

Thu. Feb 13,2003 4:16 PM 

February 13,2003 

Chairman Michael K. Powell 
Commissioners Abernathy. Adelstein. Copps, and Martin 
Federal Communications Commission 
445 12th Street SW 
Washington, DC 20554 

Dear Chairman Powell and Commissioners Abernathy, Adelstein, Copps and Martin: 

Almost seven years after Congress passed the groundbreaking Telecommunication Act, the promise of 
real local phone competition is finally starting to become a reality for consumers in Illinois. 

According to the most recent data released by your agency, new market entrants provide service to more 
than 17 percent of local telephone lines in Illinois. up from five percent in December 1999. As a result, 
tens of thousands of Illinois residents are now benefiting from greater choice and better pricing in local 
phone service. SBC recently lowered and simplified its local rates in Illinois. in response to increased 
competition 

However, just as competition begins to take hold, we understand that the Commission is considering a 
proposal that would significantly scale back or even eliminate the very regulations - known as Unbundled 
Network Element Platform, or UNE-P - that have played a critical role in promoting the recent surge in 
local phone competition. 

Were the Commission to initiate such a major reversal of policy, all the progress that has been made in 
Illinois to bring real local phone competition to residential markets would be reversed. Once again, 
consumers would be stuck with little or no choice, and the savings and service improvements that 
accompany increased competition would quickly evaporate. 

Rather than adopting policies that would only serve to undermine telecom competition, we urge the 
Commission to demonstrate its commitment to the interests of consumers, and the future of competition, 
by reaffirming your support for UNE-P. 

Indeed, according to a report issued recently by the National Association of State Consumer Advocates, 
the continued existence of UNE-P is vital to the future of local competition in local markets across the 
country 

The report found that, in many markets, the vast majority of residential and small business consumers 
who have switched their local phone service to a new competitor are served by market entrants who rely 
on the UNE-P system. In Texas, for example, competitors that depend on UNE-P provide service to 77 
percent of switched customers. Without the current UNE-P structure, the report concludes, "it is unlikely 
that even the limited amount of residential competition that exists today could survive." 

It is also critical that the Commission preserve the position of state regulators in maintaining and 
promoting competition in our telecom markets. State utility regulators like the Illinois Commerce 
Commission have played a vital part in opening local telephone markets across the country up to 
competition. and we believe that they are best placed to make decisions that impact local markets. 

For local phone competition to continue to develop and flourish, state authorities must continued to have 
the flexibility to carry out their Congressionally mandated role of keeping local telephone markets open, 
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and setting fair UNE-P prices 

Moreover, the Commission's preliminary decision to treat broadband service as an "information service" is 
flawed. Without open, non-discriminatory access to broadband networks, consumers will not realized the 
full potential of the Internet. Recent FCC decisions on broadband access policy threaten to inhibit 
innovation ad consumer choice in the high-speed Internet marketplace. 

The Federal Communications Commission has both an obligation and a responsibility to protect the public 
interest, and promote the interests of consumers. If the FCC opts to abandon the pro-competition UNE-P 
and broadband framework established by the Telecom Act, just as it begins to deliver real savings and 
benefits to ordinary consumers, it will have failed on both counts. 

We thank you for your consideration of these important issues 

Sincerely, 

Citizen Action/lllinois 
Coalition for Consumer Rights 
Project NOW- Rock Island 
Protestants for the Common Good 
Work, Welfare and Families 

William McNary 
Co-Director. Citizen Action/lllinois 
28 E Jackson Blvd. Suite 605 
Chicago, IL 60604 
p: 312-427-2114 f: 312-427-2307 
mcnary@citizenaction-ilorg 
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From: Steven Jones 
To: 
Adelstein 
Date: 
Subject: UNE-P 

Mike Powell, Kathleen Abernathy, Michael Copps. KM KJMWEB. Commissionel 

Thu. Feb 6,2003 7:39 AM 

Dear Commissioner: 

I ask your support for the continued availability of the "UNE-Platform." 

I am a consumer who uses local telephone service provided thru UNE-P.. The company has achieved 
increasing success largely because it utilizes the combination of "unbundled network elements" -the 
UNE-Platform - to serve customers. It is absolutely critical that competitive local carriers have continued 
access to the UNE-Platform to remain competitive, and benefit consumers. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the 
UNE-Platform. realizing it is a major threat to their continued market dominance. Their strategy is to 
impose certain restrictions on individual network elements that would destroy the competitive value of the 
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of 
meaningful competition in local phone service. 

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be 
firmly and permanently established as a viable service option for competitive telecom carriers. 

Thank you very much for your time and attention to this important matter 

Sincerely 



Page 1 
Sharon Jenkins - UNE-Platform 

From: Susan Baker 
To: Michael Copps 
Date: 
Subject: UNE-Platform 

<<UNE-Platforrn Letter Michael Copps.doc>> 

Susan Baker 
Access One, Inc 
820 W. Jackson 
Suite 650 
Chicago, IL 60607 

Wed, Feb 12,2003 9 29 AM 
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From: Allen Hepner 
To: Michael Copps 
Date: Tue, Feb 4,2003 5 12 PM 
Subject: 

February 4, 2003 

NMRC Release of Report on UNE-P 

The Honorable Michael J. Copps 

Commissioner 

Federal Communications Commission 

445 12th Street, SW 

Washington, DC 20554 

RECEIVED 

Dear Commissioner Copps. 

The New Millennium Research Council (NMRC) is pleased to provide you with a copy of its most recent 
report, "What's at Stake at the FCC on UNEs: Ensuring Sustainable Competition". 

In this report the NMRC examines whether the current regulatory pricing model known as UNE-P (or 
Unbundled Network Elements Platform) is promoting investment in advanced telecommunications 
infrastructure. Specifically, whether the existing regulatory framework is contributing to the goal of the 
1996 Telecommunications Act-to promote vigorous facilities-based competition while creating incentives 
for long-term investment in advanced telecommunications infrastructure. 

The NMRC has published this report at a very important crossroads for the industry. Your impending 
decision in the Triennial Review of unbundling obligations of local exchange carriers will have a significant 
impact upon both the telecommunications industry and the economy as a whole. 

This report presents the views of five telecommunications experts, who in their own unique voice offer 
insightful perspectives on existing UNE rules and their impact for competition and network investment. 

The report's authors conclude: 

S UNE-P was designed as a temporary solution to encourage competition 
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3 

3 

It has served its initial purpose and is no longer a sustainable business model. 

UNE-P discourages investment in the public switched network and in broadband 

services. 

8 

3 UNE-P erodes jobs. 

UNE-P seriously inhibits facilities-based competition. 

The authors note that the FCC can stimulate investment in new and advanced networks, by eliminating 
rules that restrict local phone companies from competing with the dominant broadband players. Removing 
unbundling requirements and encouraging competition will encourage the construction of alternative 
networks so that consumers can have a real choice of provider. This action will also spur investment in 
and deployment of broadband, enabling more Americans to access advanced telecommunications 
services. 

Yours Sincerely, 

Allen Hepner 

Advisory Board Member 

New Millennium Research Council 

www.newmiIlenniumresearch.org 

This report features papers from the following academics and industry researchers: Alliance for Public 
Technology Policy Director Matthew D. Bennett; TeleNomic Research President Stephen B. Pociask; 
Eastern Management Group President and CEO John Malone; Competitive Enterprise Institute Senior 
Policy Analyst Solveig Singleton; and Progress 8 Freedom Foundation Senior Fellow and Director of 
Communications Policy Studies Randolph J. May. 

Founded in 1999, the NMRC works to foster policy research focused on developing workable, real-world 
solutions to the issues facing policy makers, primarily in the fields of telecommunications and technology 

http://www.newmiIlenniumresearch.org
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Preface 

This reprt  is a project 01 the New Millennium Research Coumil (NMRC), which works to foster policy 
research focused on deveioping workati e, red-world solutions to lhe issues facing policy makers. primarly 
in the fields of telecommunlcallons and technolwy. The council consists of independent academics and 
researchers who are experts in their fields. Both seated experis and invited scholars author NMRC repats. 

During the past year. the NMRC h z  investigated a range 01 issues related to competit~on in the 
telecommunications industry The NMRC has also sponsored a number 01 round able events in Washington. 
D C , and legislative briefings on the subject.) 

In this repol. the NMRC continus its investigation, examining whether lhe current regulatory pricing modd 
known as UNE-P (or Unbundled Network Elemmts Planorm) is promding investment in advanced 
telecommunications infrastructure. Swcilically. whelher the existing regulatory lramew ork is contributing to 
the goal of the 19% Telecommuni cations Act-to promote vigorous facilities.based competition while 
credin g lncenhves lor long term investment in advanced teiecmm Urncations inirastructure. 

The NMRC has published this report at a very imponant crossrmds for the industry. The Federal 
Communications Commission (FCC) is nearing a d a s i o n  in the Triennial Review of unbundling obligations 
01 local exchange carriers. a decision that will have a s~gnificanl impact upon both the telecanmunications 
induslf y and the economy as a whde. 

lh is ieporf presents the views 01 five feleCommunications erperh. who in their own uniqw voice Mer 
insightful perspectives on existing UNE rules and their impact for competition and network investment. 
Specifically, thal the downturn in the telecommunications industry has befn heightened and prolonged by 
regulation lhat favors quick entry over sustainable, long-term cmpelit ion As John Malone. President and 
CEO of Eastern Managmen t Group writes, "UNE-P didnl bring down the communicalions market, bul like 
a slroke delivered alfer a iail down a nigh1 of stairs. ii has kept the wiclim on lhe floor.' 

I UNE.P was des ignd  as a temporary solution to encourage compeii ib n. It has served its initial 
purpose and is n o  longer a sustainable busines s model. 

As Matthew D,  Bennen. Pdicy Director ofthe Alliance for Public Technology, ndes. 'LJNE's are a lempolary 
fir. In the shod !em. unbundling has encouaged a "se in compeldion slamlics. bul It has done 
immeasurable damage lo Ihe h n p l e r m  prospecls lor deploying advanced services. I1 has discourapd 
network upgrades in urban and suburban areas and led lo praclically Oon~eXiSlenl inveslmenl In rural and 
undaser ved communilies . Compelituve Local Exchange Carriers (CLECs) are now able to compete 
withou? the need lor UNE pricing. In addition, wireless and cable technologies are taking away Customers 
l r m  traditional wireiine vcice and data services Malone writes, 'UNE-P is no1 a suslainabi e business 
model Companies bviH on UNE-P have no assels. no compeldive dillerenhalion, and no codrd over (heir 
Mure.. ' This situation can be avaded by switching to lacilities-based competition CLECs will adapt. o( 
revert to the lacilities based netvdorks they have abandoned due to U N E ~ P ,  Fewer, BtrOnger competitors on 
a firmer financial fooling will provide abundant consumer choices. As Sdveig Singleton. Senior Pdicy 
Analyst with the Competitive Entwprise Institute writes, "Observers wilh P l e  reason Io buner up iocalphone 
cmpa nies are calling tor u n b u d l h  g to be scaled back," 

:I 
It is a matter of economic reatiiy that telecommunications neworks are capital intensive, and the financial 
cmmmunity has no tolerance lor investments withou? reasonable expectaticns 01 a compelitiwe return. 
Despite noble intentions. public policies lhat promise ublqu iy in the deployment 01 advanced 

UNE-P discourage investm en1 in the public s w i t c h d  network and in broadband services. 

~~~ ~~ ~~ ~~~~ - 

' See our websile at w w  newmi Iiennlumreiearch org for COWS of Ihe repons and Imnsclipts Of the eYenlS, 
~~~~ 
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telecommunications capability to all Americans do not drive investment Stephen 8. Pociask. PresideOt of 
TeleNomic Research, wIlteS. "While U N E ~ P  was crealed Io jumpslarl compelilron. ,ronically. .il has actually 
discouraged lacildies~based compelilwn.' Randolph J. May, Semor Fellow and Director of Communications 
Policy Studies at the Prcqes s and Freedom Fmnd ation writes. "For if Me Commission chooses [Sialic 
Rewiated Compeldionl embodying an indefinrle lulure of 'managed competrlion', inveslmenl m advanced 
Ielecommuoicalions facilities and equipmen1 and innovalive new services will be impaired." 

The untundl ing of broadband elemem s has also directly inhibited the growlh 01 consumer access IO high 
speed l n t m e t  services Singlelon writes, "A redislic grasp ofecomm I C  forces a1 work beyond Ihe FCC will 
push /he agency in Ihe direclion 01 scaling back unbundling fw volce and avoidng I lor 
bmadbn d ..Uncedainlies of consumer demand, especially lor broadtend, mean lhal inveslors will need 
more reward to lake lhe risk " Incumbml iocal ercharge carriers (ILECsJ are pasitioned lo pmvlde such 
services but the unbund iing 01 broadbwd elements such as line-shaing and packet-switching are 
preventing laster deployment. The ILECs' Digital Subscriber Une (DSL) services have not been able 10 
enecdveiy compete with cable lntemel services, which do not face the same regulations. As a result, 
consumers have fewer broadband choces and pay higher prices. Pociask notes. "Changes limding lhe 
exlenl 01 unbundling lor high~speed inlernd services. as well as rules /hat provide syrnrnelrical regulatory 
irealmenl o lbroadbad investmenis, would bring relief Io broadbad inveslors.' 

~: UNE-P swiously inhibits facilities-based compelition 
lncumb ent phone companies are reluclant to invesl In advanced telecommunications capabiiihes lor fear 
that the FCC will require them to oner the modern) zed network to cornp titors at the TELR IC dismnt.  The 
Commission's sole reliance on UNE m a l e  entry IS thus impeding the facilities-based competition that is 
necessay 10 achieve the ubiquilous advanced telecommun icatim s deployment that Section 703 01 the '96 
Act requires AS FCC Chairman Powell has nated. facilities-based cornpest ion reduces consumers' 
depmde nce on incumbenl nelworks, provides lruly dinerentialed choice and a rehndan.  more dependable 
mlrastru ctuie. Poci ask writes, "The lac1 is lhal UNE pri ces are being sel so low lhey have effeclively 
become a subsidy for CLECs paid by lheir cornpelilors, the ILECs " 

1 UNE-P erodes j o t s  
Without a fair return on inwslmenl, il becomes increasingly dimcull to maintain current workforce levels In 
the pmt I8 monlhs alone, the communications and inlamation lechnolqy industry ha5 1051 more than 
500,Om jobs. May writes, "This slining of inveslmenl obviously will have a conlnuing adverse impacl on 
jobs in lhe already depressed lelecom and high-lech seclors and lhus on Ihe overall economy.' By conrasl. 
a regulatory environm en1 that removes r q u l  atay barriers and encourages inveslmenl can crea e new 
employment opprtunities. 

Acmrdi ng to a February 25, 2022. NMRC study. it IS estimated that lull broadbwd deployment would result 
~n the creaion 01 1.2 million new jobs Information technolqy jobs also pay. on average. 85% mae than 
other jobs. "Wilhou I UNE-P, manula clurws and soRware companies will step in and provide Ihe products 
required of Ihe lacil,lies~based-canieers. The impacl willcr eale jobs, prohl, and a needed boos1 lo Ihe 
economy.' (Malone) Greater invslmenl in a nationwide bfoadbnd network jhom the idease 01 
UNE-P capital) would generate a significant number 01 high-quality lobs. 

0 UNE-P competition requires invert rents by the dominant carriers. whose c lnbaclu not only 

Malone wri$s, "me uneven p l a y q  L i d  created by UNE-P has molivaled /he incumbent lelephon e CarLIerS 
lo scale back almost all oehvork expansion." While h e  currelt regulatay Iramewmk eliminates the 
economies 01 scope and scaie and discourages investment In more Sophisticated networks, it encourages 
investment in unregulated services in the U S. and abroad. Pociask notes. '"Falling prices have propped up 
we& CLECs. now dependent upon subsidized leasing and overcrowded lhe markel w i lh  compelilors. 

threaten future c m p e t i t  ors' acces.  but the economy as a whole 
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making Ihe whole lo1 worse off. "The  downward trend in pricing encourages shareholdss to shin their 
assets to compeiilors where the retuns are greats. which could lead to higher rates. Siqlelon notes. 
"...fhe FCCneeds 10 pay atlenfion lo forces like inveslmenl incertives and demand.' 

The FCC can stimulate investment in new and advanced nehorkr .  by eliminati ng rules thal restrict 
l k a l  phone companies from competing with the dominant broadband players. Removing 
unburdling requirem ents and encowagi ng  Competition will enmurag e the construdion of 
alternative networks so tint consumers can have a real choice of provider. This action will also spur 
investme* in and deployment of broamand. enabling more Americans to  actess advanced 
telecommmic ations sewices. 

The five noted lelecommunicalions expwls that contributed to Wis report represent a broad cross sectlm 01 
perspe ctives 

Matthew D. Bennett is Policy Director 01 the Alliance for Public Technology. a non-profit 
member ship organization Cmcetned with lostsing access to affordabl e and useable information 
services and technologies lo all peoo e. He educates and advocates lor policies that expedite the 
depioy men1 of advanced telecommunications services to all sectors of society. working with and 
establishing coalitions lo spuf involvement in telecommunications issues. Before joining APT, Mr 
Bennen served as Senior Associate for Communications and Government Relations at the Alliance 
lor Commun ity Media 

John Malone is President and CEO of Eastern Managem en1 Group, one of the oldest and largest 
manage men1 consulting firms focused exclusively on the commun icalions industry. He provides 
professional seivices to leading edge communications companie s and governmental institutions 
worldwide, He and his firm have advised every major telecommunications manufacturer. sottware 
company and carrier in North America, Asia, Latin America and Europe John Malone has bem 
prolessionally involved with the telecommunicalions industry lor more than 30 years. 

Randolph J. May is Senior Fellow and Director of Communications Policy Studies at the Prqress 
and Freedom Fcundalion. a market-oriented think lank that promotes innovative policy solutions for 
the digitai age He examines policies relding lo  deregula ion of the compditive 
telecommunicalions industry and the implications of competition lor reform of the FCC. Prior to 
joining PFF. he was a panner with Sulherland AsbiII 8 Brennan in Washington. DC. specializing in 
communications and administrative law. He has served as A s m i a t e  General Counsel 01 Lhe FCC 
and as a Member 01 the Administrative Conference of the U S. He has published more b a n  thirly 
five anicles on a wide variety of topics ranging from communications law to constitutional theory. 
He is an adjunct professor of law at George Mason University Schm Io1 taw. 

Stephen 8. Pociask IS President 01 TeleNornlc Research, an ecommic and strategic consulting 
firm locusing in reseach on Information Technolqy. Internet and Telecommunications markets. 
Over the past 20 years. his stud16 have been filed with both federd m d  Sfate regdator y 
commissions He has appared  before the FCC and leslilied be lae  Congress on lnternd and 
brorrlban d leglslalion Be lae  founding TdeNomic Research, Mr. Pociask ssved  as Chiel 
Econan 1st and Executive Vice Presden t lor a DC-Based economic consulting firm 

Solvdg Singleton is Senia Policy Analyst with the Competitive Entspri se institute. a nm-profit 
public policy aganiration dedicated to the principles of free enterprise and limited government. Ms. 
Single0 n is the former directw of infor malion studies lor the Calo Institute. She served as vice 
chair of publications for the Teleco rnmunications and Electronic Media Practice Group of the 
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Fe@rali st Society for taw & Public Policy Studies irm 1996-1939 Her arlicles have appeared in 
rhe Washingloo Posl. The Phildelp hia Inqurer. The Wall Slrefj Journal, The Journal of 
Commerce lnlernel Underground, and Hol-Wired, as well as academic journals She is the co-edtor 
of two bocks. Rqulalcrs '  Revenge (1998) and Economic Casualties (1999). 

The New Millennium Research Council wishes 10 thank lhe authors for th&r time and insight on this critical 
and timely issue. 

Februay 2003 
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Creating a Competitive Future far All 

Matthw D. Bennen 
Policy Director 

Alliance lor Public Techndog y 

Evevhi  ng has changed in the world 01 advame d telecommunications and technology except the need lor 
cmsumer access. The new environment is an unknown quanlity wilh techndogy evolving la a stage never 
belore imagined and a markelplace that has grown enomously, buf faces economc uncertainty The 
bend1 s lor consumers are many. but only if the services are affordable , acoessible and ubiquitous. Today. 
there are stili shortlalis in the r e z h  01 broadband and advanced smices .  The Federal Communlcalions 
Cornmission is now laced with an ertraodinary oppotunity lo promote universal access and widespread 
deploymenl and bring all consumers inlo this exciting telecommuni cations tulure. 

The Commission should not lose sigM of Ihe consumer inierest in 11s Triennial review 01 unburdlin g 
obligalions [UNL]. The god 01 Ihe Telecommunicallons Act of 1996. stated In its preamble, is, "To promote 
compel flion and.  encaurag e the rw ld  deployment of new lelecommunicalions technologies.' in addition. 
Secfion 7ffi of the Acl. which APT took a lead role in craning, provldes regulatory flexibility to encourage 
depioyment of advanced telecommun ications services and remove barriers lo infraslrucfure investment. The 
current unbundling regime has n d  signilicanlly contributed Io any 01 these goals. bur the FCC now har the 
chance lo bring benefits 10 all COW mers by creain g a truly compt )live telecommun cations landscape. 

To achieve the twln goals of compdit ion and deploymenl. Ihe Commission musl fake swin acbm and c ies  
Ihe way for a lacilities-based compelition model In telecommunications. Today, the UNE regime 
disco u r q e  5 intrastr ucture investmen I and creates a resde form of cmper ition thal har a n q a 6  ve ellect on 
the long-lerm growth of lelecommunlcalions services By ailowing competitors to lease facilities at below- 
cm1 rates. there are no incentives lor the incumbent lo invest In capltal-Intensive new technologies or for 
compel itors lo build their own neborks 

UNE's are a temporary fix In the shon term. unbundling has encou aged a rlse in competition stabst~cs. bul 
(t has done immeasurable damage to the iong~lerm prospects lor deploying advanced seivlces. It nas 
discourqled netwwk upgrades in urban and suburban areas and led to pracUcaliy non-exIslenl investment 
in rural and underserved communities Compelitors using the LINE platlorm traditionally target lucrative 
busmess cusfomers, ignoring millions 01 American consumers. 

Discouraging infrastructure investment does nn help cowumers. Creating lalse cmpeti l ion based on a 
resale mcdei does not help consumers. Conlinumg Ihe LINE regime in lhe broamand world will not help 
c m s ~ m e r s .  In facl. the LINE rules wlii dramat ically slow the arrival of lrue broam and services: the 
ubiquitous. two-way connections made possible b y  technologies such as fiber to the home 

Given the probie ms creded by [he UNE regime. the Commission has a great deal at slake in Ihe current 
proceedings The Commission needs to take a new approach. me ihal vaiues innovation and Investment. 
and not creatim of a competll ion slructure that only benefits a small segme n t  of the country 

Encouraging robust, facilities-based c m p e l ~ l m  and deployment of advanced services requires a regulatory 
siruclur e that 1s flexible and lorward~looki ng Removing outdated rules that only hinder the developmenf of 
next gene ation teiecommunication services by enacting policies designed to enhance competition and 
i n v a  tment by both incum bent 5 and comp etllor s IS a critical step. 

Such a regime should inciude the following prlnciples: (1) Broadbad networks and other new investments 
musl be excluded from unbundllng; 12) Those elements, such as switching. that are currently availabie in 
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The Benefits of Displacing UNE.P 

John Maione 
President and CEO 

Eastern Manage men1 Grcup 

When Congress passed lq is lat~on. which became the Telecommunications Act 01 1996, it set In motion the 
largest Communications undertakiw the world evw witnessed. Thousands of new carners emege d. 
erecting mmsive. roblat networks. many of which shamed the older traditional networks 01 eslabllshed 
telephone compmes in efficiency. sped.  and abiliv to deiiver new senices 

Venture capitalists and Wall Strea funded such differentlaled business plans predicated on the all tw 
familiar "better, laster. cheaper" prinoples of commerce. The new cmmw icatims age was off m d  running 
and betoe the roo1 caved in, venture capitaiists were infusing close to $500 million a day mlo the industry 
not Just suppding new Calli 8s. but hundreds 01 stan-up manutacturers and so l la recomp anlestha t 
undspin the induslry. Add 10 that new debt, and some $2 trillim went to enable the lifi.olf 01 the 
Telecommunications Act. 

Today, seven years since Ihe Act. here is some of whal one observes among the chared remains. Two 
triliion dollars 01 market cap, a hall million lelecommunlcatims jds .  and $800 billion in debt have 
evaporated. Moribund equipment and s o b a r e  manuiaclurers. whose sales have dried up, are walling lo 
see what's next. Any carriers with cash are deploying capex dollars in quantities bareiy capable of 
sustaining their existing networks. no one is building wt new networks; no company in their right mind 
provides guidance any more. and yes, U N E ~ P  15 here 

UNE-P didn't bring down the communicalions markel, but like a stroke delivered after a lalt down a flight of 
stairs. it has kept the victim on the n o a  

Clear and simple. UNE-P is arbitrage. Competitors buy telephme company facilities lor very linle money, 
add a small mark up, and sell uninspired same-old-services la less than 11 cost the phone c m p a n y  to 
consliu c t  them in the first place Whal is insidious about UNE-P IS that Ihe prices lor these unbundled 
neiwork dement platlorms are lor the most pan chosen by the state regulators with link regard or 
undssta nding of what it cost the leiephone company to consbucl them in the first place. To some it may 
look as 11 everyone wins at this g m e  (competito(s. consumers, state government s) u n l s s .  that is, you think 
that the phone company dser  ves to win too, which it doesn't 

When I was you9 some bullies pinned me down, took my new Converse sneakers. ran down the sire81 and 
hocked then 101 a tidy proll. Had they llipped me a quat er fa my trouble. the arbllrq e would hardly have 
c m p e  nsated me 101 the lost investment, That's UNE-P 

UNE-P is not a sustainable business mcdet. Companies built on UNE~P have no assets. no competitive 
diHwent iation. and no control over lheir luture (at a momen 1's nnice the Same governme nt who gave UNE- 
P can take it away). For this reason and I know from erperimce. venture capitaiisls and private equity 
firms throw array business plans based on UNE-P faster Ran a p o i  audilioner for American Idol is ushered 
off the set. Such assel~less cornpani es have no future and there is linie chance la investors 10 get liquid 

Facililies-based carriers are hurl by UNE~P. There are zero bariers to entry In any market a facilities-bared 
carrier mighl otherwise enter, but won't. and no protection in markets the laciiities-based carrier has already 
gone to the trouble to build~out New facilities-lree carriers can squat, buy UNE-P from the incumbent 
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telephone company at prices the lai l i t ies~based carrier cannot match. and take cuslomws ltls no wonder 
that the share prices of many facilities carriers today are close to zeio 

UNE-P har not generated one dollar of additional revenue for any mmufx tu re r  of  central oRce switches. 
frames. network operating or manage ment equipment. Software or fiber optic cable Just ask the hun&ed s 
of companies who make them. 

So why h a  UNF-P lasled? The first answer is that every state wants to please its consumers Holding 
down phore rates does that. They also want to r ep r t  that the state IS enjoylng the fruits of the Act. l h a t  
can be dcne if many competitors are on the scene. Whdher the c o m p l  ita is fa i l i t is-based or nof, me 
image is that jobs are being created and the economy is benefinn g as competitors arrive. Hall 01 all stale5 
have forced down UNF-P r a l s  lo such levels that arbitragss cannot stay away. 

Now what hamen s if UNE-P g o s  away? The FCC's Charman Powell has made no secret of the fact that 
he doesn't believe UNE-P 10 be a sustainable business model, or healthy for lhe industry m the long term. 
When UNE-P goes away, as it must. the industry will be better OH fcr the effon lo rid it Some carriers, 
whme businesses have been ccn~lruc ted entirely on UNF-P may Sell-off their installed base of customers 
to lacilities~based carriers Others, who are already largely faullties-based carriers with some UNF-P. may 
relocus to add more customers on their exisllng networks. Yet a third UNE-P dependent Carrler group may 
have sufficient UNE-P customers in gwen geqrap hies towairant purchasing new switches. or buying 
concentrators to back-haul traffic to an existing swjlch. These options are vlable today in the absence of 
UNE-P since the price 01 switches and concentrators h m e  declined substantially within the past year. New 
small switches can be acquired fa unds $50 thousad and concentrators sell for under $30 thousand. 
equain q Io $50 dollars per line (DS-0) lor a cenlral ofice and $30 per llne [OS-0) lor a concentrator. 

Wilhout U N F ~ P ,  manufacturers and soflware companies will step in and provide the products rewired of the 
laiiities-based carriers The impact will crede lobs, profit. and a needed b o a t  to the econany. 

The unwen playing field created by UNF-P has motivated the incumbent telephone carriers to scale back 
almost all network expansion At  the apex 01 the telecommunications boom. these companies Spent more 
lhan 30 percent of their revenues on network ConStrucIion and malntenance. Thm ks In large measure to 
UNE~P, these numbers are vastly lower today. Investing in a network makes little sense when it cannot 
promise a return Removing UNE-P will elevate construction by the carriers, improve thsr earnings and 
create a beneficial domino enecl for the induslw 
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The FCC And Telecorn Recovery: 
A Scaecard For Evaluating the New Rules 

Rand3lph J. May' 
Senla Fellow and Dlrenor 01 Communl cations Poiicy Stud es 

Progress and Freedom Foundation 

It is no1 hyperbole to say lhat the Fekral  Communlcatlons Commission is truly at an lmponant crossroads 
Indeed to suggest anything less would be misleading Acting In three separate proceedings. the FCC swn 
will issue new rules that will be tou ld  as reduclng regulation of telecommunicatlons and lnlormation 
Senices Seven years after the passage of the Telecommunications Act 01 1996, rea' deregulabon IS coming 
Iw late The question is Will it also be too little to spur a recovery in the depressed telecommuni cat~ons and 
high tech-sectors? 

The three prrxeedings in which the Commission will Issue new rules are: The UNETr iemiaI  Review 
Proceeding'. the Wireline Broadbsld Proceedig.' and the Cable Highspeed Access Procetd, nq + The 
UNE Trfennd Review will determine the extent lo which, and for how long, the incumbent local exchange 
carriers, such as SBC and Verizon, will be rey i red to share every element 01 their local networks with 
competitors a1 regulated below-market prices. And the other two. the Wireline Brodba nd and Cable High- 
Speed Access proceedngs will delermi ne if telephone and cable broadband service providers will be able to 
offer thelr comp etitive senices free from regulatorily-mandaled cap= ity shanng requrements and price 
control s 

In reality. in making the crucial d ~ i s i o n s .  the Commission wiii be forced to choose between b o  competing 
visions of telecommunications regulation 

Vision 1-Salic Regulated Competition --In this vision, commun icatiow services are provided essentially 
in a natural monopd y environment, and this is likely to be the case indefinitely. So the question lor 
rqulator s IS how to conlinue to shape regulatlon to guaranlee "competitor access" to incumbent facilities 
and a "level playing field" lor all market participants, 

Vision 2-Dymmic Dereglll ation-In this vision. communications services are provided in what 15 rapidly 
becoming a naturally compel tive environment that encourages even more competition. investment, and 
innovation, So the question lor regula ors IS how to transition without undue delay to a much less regulatory 
lramew ork. leaving regulation in place only where necessary fw the remaining '"pockets 01 monop l y "  

To be w e ,  the b o  visions spelled out a h v e  may be oversimplified at the margins But in a very real 
sense, the y d 0. in fact. describe two divergent palh s between which the Commission mu 51 c home i n 
confront 'ng Ihe issues in the three major pro2 eedin gs 

' Randolph J May 16 Senior Fellow and Oireclar 01 Communicalionr Policy Studies at The Progreis 8 Freedom 
Foundalion, Washlnplon, DC The view expressed are h i s  own T h 6  pdpei 8s adapted lmm d Ionperversion published 
by The P C O ~ R S S  8 Freedom F o u n d a m  enliued. 'The FCC and Tetemm Recovery R Scorecai d lor Euauating the 
New Ruies.'Prcqess on Painl, Release 102, January 2003 
2 In the Maller or Ihe Seclmn 251 Unbundlhg Obltgal ions of Incum Den1 LDcal Eichaqge Canieir. lmplemen~bn of (he 
L O W  Competilion Provisions of the reIecommunicaOoor A c I  01 1996, Deployment 01 W8nline Services Offering 
Advanced T e l e ~ ~ m m ~ n ~ ~ d l  ions Capability. FCC 01-361, CC Dacke I NO 01.338, released Cecembei 20, 2001 
1 Review of the Appiopnare Framemik lor Broadband Access Io me f~lernel Over Wteioe Facllies , FCC 02~485, CC 
Docket NO 02-33, released February 15, 2002 
4 Ioqu;~ Concerning Hjgh~Speed Access to Ihe lnleinel Over Cable and One, Facilies , GN Dacket NO 00~185. 
released M a c h  15 2002 
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In order to evaluate whelher the Commiss~on's actions are pro-competit!ve and deregulaw y (that is, 
consistent with the Dynamic Deregulai or Viswm) or anti-competit ive and pro-regulatory (that is, consistent 
with the Static Regulated Competition Virion), it is useful to have in mind a set of 'benchmarks" Here are 
the bmchma ks that I propose lor Ihe scorecard: 

Unbundling And Sharing Should Not Be Required For Newly Installed F i b r  Or M h w  No+ 
Copper Facilities 

Regardless 01 Technology Platform, Broadband Services Should N d  Be Subject To 
Unbundling and Sharing Requiremeds Or Comprt er.ll.lype Separation Require r a n t s  

Local Switching Should Be Removtd Promptly From The Unburdling And Sharing Regime 

InterOff te Transport and High Capadly Loops Should Be Removed Promptly From The 
Unbundling And Sharing Regime And "Speci aI Accer s" Should Not Be Re-Regulated 

A Presurrptive Sunset Regime With Compditive Triggers Should Be Esiablishe d For The 
Removal Of Copper Local L w p s  From The Unbundli ng And Sharing Requirements 

The Commission Should Preempt The States From Mandating Unbunding And Sharing 
Requiremerts That Exceed The Smpe Of The Federa I Obligations 

Elements That Have Been Removed From The Unbundi ng And Sharing Regime Should Not 
Be Considered On The "Competitive Check list" Fw Evaluating Section 271 Applications 

No dcubt, there will be great pressure from outside the Commission, as mere always is. for Ihe agency to 
"split the baby" among the conlendlng sides, to let the battle-hardened Contestants walk away with their own 
victories And there will be pressure from inside me Portals as well for Only "incremental' 01 "modmae' 
acbon AHer all. il the Commission does, finally. set wt determined ly on a truly dsegulatay course. it will 
be deciding that In the fulure the agency shar Id play a much i n s  inliusive and mole modest role than it has 
in the past. Fedaai agencies are no1 by nature immodest in their regulatay ambitions. 

So, whethm w not the Commission puts it lhis straighttowardy. as the Cornmission m a k n  11s choices in 
the UNE Triennial, Wireline Broadbod, and Cable High~Speed Access proceedings. it necessarily will be 
deciding berween the prwreg ulatory Vision 1. which leads inexorably down a path of talse, not sustainable. 
campetition, or the der-l alory Vision 2, which leads to long-term suslainable compelition. In this care. 
actim s lhal may win accolades if characterized as "incremental.. "mcderate'. or "balanced" almost certainly, 
in reality, will place the Commission firmly on the Vision 1 path 

And make no mistake. It matters grealy which path the Commission chooses For if the Commission 
chooses Vision 1 embodying an i n d e h t e  future of 'manqed compdition," investment In advanced 
telecommunications facilities and equipment and innovative new services wlil be impaired, This IS true for 
incumbent providers, whether lhey are wireline telephone compmies w cable companies 01 whatever, and 
fw nm entrants a5 well, wheths they are wireline. wireiess, fiber. OT satellite providers. This stifling of 
inveslment obviously w~ l l  have a continuing adverse impact on lobs in the already-depressed lelecom and 
high~tech sectors and thus on the ove'ail economy 

There is little purpose here to be served by reciting facts and figures detailing the extent of me telecom 
neltdow n The Commission surely has in mind the stale oi the industry. It IS enough lo  qude from the 
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opernng o f a  November 25 letter to FCC Chairman Michael Powell horn Maahw Flanigan, President ofthe 
Telecommun ications Industry Association: 

l r lhe dramatic downturn in the telecommunlcations sec la  has led lo more than 500.000 
job losses. $1 tilllion in corpaale debt and nearly 12 trillion in market valuation losses in 
the tetecommun~cations industry alone since 2000 These developments have precipftated 
an unprecedentd slashing 01 research and development budgets that seriously threatens 
the future 01 mdusrry innwation, wr global leadership in technology. and, in some very 
impodanl respects, the very security of the United Stales 5 

The Commission's past acttons implementing Ihe Telecommun icat~ons Act of 1996 in an excessively 
regulatory way surely are not solely responsible lor the current telecorn melldown But they almost cenainly 
have played a conlribulorf iole.6 If the Commission acts in these proceedings in a way, judged by the 
benchmarks set forth in lhis paper. Vlal IS consistent with the Dynamic Deregdat ion Vision, 11 most likely wlil 
play a cortribuloiy role in speeding a recovery in the telecmm unitations and high-tech sectors-to the 
benefit of Consumers and the overall economy 

Back In 199 ,  in an eloquent essay entitled. 'Communications Policy Leadership for the Next Century," 
then-Commissioner Powell described a dynamic communications industry in Vle praes s 01 being 
l rax lam ed by the rapid technologicai change brought about by the digital revdution Chairma Powell 
said: "Policymahers. .are last approach ing momenls o l  lrulh in which we will have todecide whether 
sewices similar to those oifered over one medium s h w l d  be regdate d in the same manner as new ServlceS 
oHered over andh er medium-or whether new sewices should be regulated at all.8 He asked whether the 
Commission should allow 'tradition al wireline telephone companies to take root in the rich soii of 
dereglla tion to grow innovative SerVlc I  as have Internet sewice providers74 And he then declared that: 
'As technology erases the dinerences between these services. communications pdicy leaders will need to 
retonc ile conhctlng regulatory approaches in a way lhal reinforces lorward-looking, pro-mm petitive 
approx hes and discards ouldaled approache s,"'a 

That was 1998, aher the Commission had put in place an overly regl latay and u n d l y  burdensome regime 
to implement the intended supposedly "pro-competitive. derepla tory national policy hamework 01 the 
Telecommunications Act of 1996." It would be easy to belabor Ihe point. but, sufice it to say. f iat  now. In 
2003, the Comm isslon sure1 y is facing "momen 5 01 truth" 

The benchmarks set lorth above provide a guide for evaluating whether the Commissm's decisions in the 
three major proceedin gs-LINE Triennial Renew. Wrrelme Broadbmd , and Cable Highspeed Access- 
meet the minimum ieguirements necessary to qualify as consistent with the Dynamic Deregulation Vision. or 
whether. instead. the Commission opts lor the Static Regulated Competition Vlsion 

I t  is my beiiel lhal not only the communications Industry, but ail of the country's consumers, will benefit 11 the 
Cornmission scaes well. 
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' teller Imm Matthew Fianigan to Michael Powell, FCC, November 25, 2002 
G See Lam, F Darby, Jeilrey A Eiienach. 2nd Joseph S Kiaemer, 'The CLEC Experiment Analomy 01 a Meltdown. " 

Progress on Poi01 9 2 3  (Seplemb e!  2002) IWashinglon. D C  The Progrei i  B Freedom Foundalionj, at 1 8 ~ 2 0  
' 5 0  FEDERALCOW L J 529 119981 
a I d ,  a1 5 4 4  
p Id (Emphasis added 
'0 Id ( E r n ~ h a i i s  added j 
" S e e H  R CONF REP NO 1 0 4 ~ 4 5 8 ~ ~ 1 1 3 ( 1 ' 3 9 6 j ,  iepnnfed a 1 9 9 6 U S C C A 1 2 4 , 1 2 4  
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Fostering Teleco mmunicdi onr Competition: Renters VI. Builders 

Stephen 8. Pociask 
President 

TdeN omic Research 

FCC Action E x p c t e d  

The F e d m  Communications Commission (FCC) is considering ending a number of onerous regulations 
that have discwrag ed investment and led to job losses in telecommunications and broab and sectors This 
month, the FCC is expected to rethink its rules fw unbundled netwwk elements (UNEs), those network 
compo nenls thd  compelilive local exchang: companies (CLECs) lease horn incumbent IOcal exchange 
companies (ILECs) lndlcations are that the FCC IS looking in the right direction for change. One possible 
change that the FCC is considering is the phasing out 01 UNE-P. a complete recombinatm of UNEs lhal 
loim local telephon e services. While UNE-P was created lo fumpstarl compebtion. ironically, as will be 
discu s e d ,  it has actually discourqed facility-based compel tion. 

Annher possible FCC decision would limit the extent of UNE smices based on her availability in the 
market It may be. lo( example, unmce ssary to requr e ILECs lo offer a switching eiement to its cmpefi tors 
when some competitors already own switches In many markets, switching is abundantly available to even 
the smallest 01 carriers The eiimination 01 /us1 one element. such as switching, would have the same effect 
as eliminating UNE-P. 

Changes limiting the extent of unbundling lor high-speed Internet services as well as rules that provide 
symmetrical regulatay treatment of broadband investments, wmld bring relief to broadbad investors 
Current regulatory rules require ILECs that build broalba nd infrastructure lo shde them with compti lw 5 ,  
and share them at prices that do not lully compensate the ILECs for their investment This explains why 
high-speed services are not being deployed as fa51 in the U S as they are in some counlr ies4 Moreover. 
cable operators are not subject tothe same unbundling and sharing requirements. which explains why high- 
speed cable services account lor 70% of broab and services in the U.S 

These changes, if announced by the FCC. would encourag: CLECs lo build allernitive netwofks, and be a 
boost for consumers and the economy. However. the FCC may not deal with the biggest problem -namely. 
the fact that UNE prices have been set too low. creating a market of renters. not builders. 

Background 

In order lo spur compeUtive entry into the local telephone market. the Telecommunications Act of 19% 
permined CLECs to enter and provide local telephone services to consumers. The hope was that these 
CLECs would eventually build their own nerworks. Becau se building alternal ive neborks would take many 
years. the Act permined CLECs to resell the ILECs' Sewlces. which allowed Vlem lo provide phme sewices 
immediately lo consumers. The Act also permined the CLECs to leare UNEs from the ILECs' networks. 
Leasing UNEs would allow CLECs to build portions 01 their network. while using portions of the ILECS' 
network. In theory this wmld h i p  migrate CLEC customers from resale to CLEC-owned networks. Over 
lime, cmsumers would benefit lrom increased compelilion. as the invisible hand of market forces would 
replace the heavy hand of industry regulation At least, that was Ihe thinking. 
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Regulatory Malpractice 

In sening the prices for these UNEs. regulatory commissions oflen relied on hypothellcal bottoms-up cost 
models. These models typically excluded some overhead costs, ignored regulatory costs. overlooked actual 
and prudent investments. missed the recovery 01 embedded costs. and undervalued the risk of piant 
obsolescence. Another problem regulators created was allowing CLECs Io recombine UNEs inlo UNE-P 
SewIce. effeclively replicaling the resale sewice called lor by the Act, but at hall the cost called for by the 
Act. 

The fact is that UNE prices are being set so low lhey have eflecbvely became a subs@ lor CLECs p a d  by 
their competitors. the ILECs. @ne study calculated that TELRIC costs would need (0 be marked up 3 3  
times in order to recover the ILECs' sunk costs and risks.11 Sweral studies have s h m n  that UNE prices 
were 50 low that tLECs could not survive solely as wholesale companies." Another analysis compared 
UNE revewes lo relaii end-user revenues and concluded that UNES give the ILECsonly 4 2 % o f  the 
revenue they wouid have received from their relail operallons.ii Still another study estimated that 11 would 
lake twenty years 01 producl iv i t~based pr8ce reductions lo reach the one-I ime effect of an lmmedi ate shin to 
these low UNE prices 16 

Justifying lhese anilicially low p r i m  as a way to jumpstart campet ition, r q u l a t o s  have continued to drop 
UNE prices. Falling prices have propped up weak CLECs, now depmdent upm subsidized leasing, and 
overuowde d the markel wi!h competilws. making the whole lot worse off. And the pnce reductions 
continue -last year. severai state commIssionr made sharp reduclions lo  Ihe ILEC's UNE-P rates. including 
40% and 45% in Calilwnia and New Jersey. respectively 

Renters VI. Builders 

The r e ~ u l l  of artificially low UNE prices meam that CLECs can lease the ILECs' facilities at rates that are 
cheapa than building their own networks. @ne time facility-ba red competitors have now adope d the 
renters' U N E ~ P  mod# and slopped investing in local lelecommuni Cations infrastructure. In shod. regulation 
1s subvwt ing market foces and undermining those CLECs that took great financial risk to build competitive 
networks. As Ihe chart below shows. the increase in leared lines has come al Ihe expense 01 CLEC-owned 
and resale  line^. The originai premise that CLECs would eventually transition to facilities campet8tors has 
not come Irue. thanks to adificially low UNE prices '7 

' 3  Jerry Hausman, "Valuing the Etfecl 01 Regulation on New Service I 8" Telecommunicallons, 
Economic A c I M y  Miimeconomi cs, Brooking$ Inst #tule, Wash mgton. D C ,  1997, pp 1 ~ 5 4  

NelwDrh.Vo1 102, NO 24, Dec 15 ,  1998, pp 38~42, Slephen Pociark '"Slruclural Sepaialion Consequences !or 
Michigan Cansumerr. " TeIeNomi c Research, May 9, 2001, Slephen PoCidsh. " S l m ~ l ~ r a l  Separalion ot Bel lSouth 
Telecommunicalions and 11s Enecls on Florida Consumers,' Tele Nomic Rerearch, July 31, 2001; and Stephen 
Pociask, "Addilion by Division How Diwding~up Amenlech Indiana Would Add Costs and Ham Consumen,' 
TeIeNomic Resedich. May 14,  2001 
' 5  Randolph J May and L a w  F Darby, FCG Commenls 01 Ihe Progres and Freedom Foundation, CC Dochel NO 01- 
338 NO 96~98  and No 98~147 p 24 
' 6 ' 6  Altred Kahn, Timothy Tardnf, and Dennis We1 m a n ,  "The Telemm municalionS AcI 11 Three Years A n  Econam c 
Evalualion 01 116 lmplernental ion by the Federal Communicalionr 
I 1  1999, pp 330-32 
' I  The exception to thls pin1 IS intennodal competition 
compet~torr lor lraditional telepho ne services There piaviders do no1 require UNE i 

" Bioahings Papea 00 

Slephen Pociask, "Cornpelilion a1 Bargain Prices." pub1 ished a i  'Tw Degrees of Structural Sepmllon,'  Amencab 

Commlsrian, " lnlormabon Economics aod Pokcy. WI. 

Cable and wireleiS provlderr have "OW hemme lomidable 
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Summary 

As Vle FCC rethinks 11s UNE rules, there is a possibility of posltlve regliatory changes, including limitations 
to untund ling and p h m n g  out of U N E ~ P  However. the main problem that regulators have caused - 
namely, sening UNE prices loo low - c w l d  remain unresolved. Resolving this problem will be paramu nl  to 
bringing more inlenswe facilities competition, as well as increased consumer benefits. telecommunicabons 
i nvs  tmmt and good paying jobs. These changes would boos1 economicgrowth and benefit consumers. 
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UNE was the Loneliest Blunder: From One Network t o  Many at the FCC 

Saveig Singleton 
Seniu Policy Analysl 

Competiti ve Enterprise Institute 

The Federal Communlcatlms Commission's (FCC) proceed ing on unbundled network elements will lay out 
the ground mles for the next generar on 01 companies and networks. This is. clearly. a critical role. At the 
same time. the FCC is not. never has been, and cannot be in cmtrol of what telephony M broaba nd lmks  
like two or ten years lrom now. But the FCC cw ld  and did spawn rules that pick who will win and who will 
b e .  Technological innovation, investors, and Consumer demand do more to shape the tuture. but 
regulators have an unfat ma te  pmcha nt lor hand icappiq the marketplace. Let's look at how some of Lhese 
realities affect the unbunding proceeding. 

The forces at work in telecommunications are as lollows There's no 'killer app' for brodban d. Bear 
Steams recent reports point 10 the two servlces presently eroding the power 01 Lhe former Bell networks 
(including ATBT). benignly neglected wireless and email. The resale or rebundling of old copper so minutely 
ploned by R e d  Hundt s FCC har not taken center stage after all Ail the FCC's tender care of MCI in the 
1980s and 1990s could not save MClMiorldcom. This is a paradox of markets: that leqai reqimes are 
everything-because no ventuie gets OH the ground wilhwl a baric lramewwk 01 rights-and nmhing. 
because the forces that operate upon ecmomic actors outside 01 the legal regime are so powerful and fast 
movin g 

One implication 01 this is that the FCC faces harde problems In Ihe unbundling proceeding than usualiy 
acknowledged. The cnmmrm view in the press and on The Hill 1s that the issue 01 telephone compdlt ion IS a 
question 01 the Few (the monopoly local phone companies) versus the Many (mmpeling local exchange 
carriers), Big versus M e ,  Moncpol y versu s Competition On this view. the FCC faces a simple political 
lace- the incumbent local phone companies' influence The FCC need only figure out what result is likely 
lo be pleasing to the many to do the right thing. that is. to perpetuate exlensiwe unbundling to benefit those 
CLECs that have not built ou1 their own neIworks. 

But anyone with a deeper grasp 01 economics undsstands that lt IS  not so simple. A redislIc grasp 01 

economic forces at work beyond the FCC will push the agency in the direction of scaling back unbundling 
fa voice and avoiding it for broadbad. 

Wireless and cable technology means that the spread of competition in businers and 
residen lial markets. from broadband to voice. need not reiy so much on old coppe Imps. 
Uncertainties of consumer demand, especially for brcedb and, mean mat investors will 
need more reward to take the risk. 
Regulation holding down prices in residential areas helps explain the slower expansion of 
CLECs here as much as (or more than) difficullles wlth ILECs 

For those in the press or legislature with little lime lo grapple with the pervex i l k s  01 Alhed Kahn's footnotes, 
here is a red flag that there is more lo it than Big versus Linle Observers wlth linle reason to bunel up local 
phone compani es are calling tor unbundiin g to be scaled back. These observers include compan ies like 
Corning and Ihe "High-TE h" Broadband Coalition that includes Intel. They want broam and. and they argue 
that misplaced unbunding can do more harm than good by discwraging investment in new networks. 
Corning sponsored a detailed study showing that more Lhm 80 percent 01 incumbent local p h m e  
companies' potential investment in DSL will be unprofitable if unbund led and made available to cornpelitors 
at discounted pr~ces The High-Tech Broadband Codition also calls for DSL to be heid wt 01 the unbundling 
regime 
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The corcein with unbundling can be expressed in a number 01 ways, all getbng at the same point. Some 
say that the FCC's generosity in unbundling will deiay facilities~based comptibon. That is, neither the 
incum bent local phone companies nor newcomets wilt have much reason to invest in new networks. In other 
words. the FCC should focus on giving companies lemon to build in lhe Iuture. as much as giving them the 
means to provide service in the presen I. One might also call this a dynamic rather than a static concept of 
cmpetibon. It is all a way of saying that the FCC needs to pay attention to faces like investment incentives 
and demand 

Terms like 'faciiities-based' and mvisibie faces don't make g o d  press. The arguments and the data are 
hard to simplify into sound biles But it is ai a reflecbon of the old dispute belween advocates of markets 
and advocates 01 governmen I intervention IS more wealth created by taking stuff from Vle haves and giving 
11 to the have~nofs? Or is more wealth created by making sure that both haves and havenots have a reason 
to create it by letting them keep their own gains? This age-old division explains why seemingly technical 
m u e s  like Ihe lairness of TELRlC pricing have become so politicized 

The FCC's Notice in the Triennial Review and casual statements of the Commissioners suggest that the 
FCC is reajy to address some of the hard economic questtons here. And they shw Id now hare the r e m s  
01 dala and commen tary they need to figure out what IS  really gong on The D C. Circuit has told them that 
simply unbundling every network element that might cost more lor a CLEC than an ILEC was no1 the right 
legal answer. aligning the law with sensible economics. They have evay t m l  they need to play a leadership 
role. even if the outcome is not popular in every quarter. 

This is not a comfortable position for the FCC to be in. The element of discomfort stems from the fact that 
once again the FCC's rules will indirectly and partidly determine winners and losers, as any set of ground 
rules WIII if put in place late in the game (And the agmcy is definitely late to the game). This time. th&r 
action can replace regulatory-lavoritism with fair. consumet-friend1 y market fo(ces. Losers will react as if the 
FCC had targeted them directly. If the FCC d e s  the right thing, the hard thing. it will not be preny. But when 
has good econom ics ever been pretty? 
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